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("lT) i:rrftij-~~/ sf7 f2amar fig, szga (rfha)
Passed By Shri Shiv Pratap Singh, Commissioner (Appeals)

snrla Rt f2rial
(a)

Date of issue 04.10.2023

Arising out of Order-In-Original No. KLL DIV/ST/YOGENDRA SINGH RAWAT/139/2022-
(s-) 23 dated 23.09.2022 passed by the Assistant Commissioner, CGST, Division-Kalal,

Gr1ndhinagar Commissionerate.

3f'frwtaj cfiT rfl+r 3lR 1TT!T / M/s Vinodchandra Khodidas Parkar, 78, Mathuresh
(-:;;r) l'hme and Address of the Society, B/h Market Yard, ONGC Road, Kalal,

Appellant
Gandhinagar, Gujarat-382721.

#l?rf zr s{hr-sr?gr a sriarrramar z at az sr s?gr a uft rntfrfaR arrmg
sf@rafart srfh srrar gr7erur saarya#mar2, #ar RRh am2r a fasgt mar ?
Any _person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

+ra yrmratrur 34a:­
Revision application to Government of India:

(1) #tr agraa en sf@fl , 1994 ft erraf aarc ngmat ahaqa era #Rt
sT-arr ?# qru«gmhiasf galur peafl Ra, sa z#, fa ia1a, uwa fart,
ft ifra, far fira, iraf, fa«ft : 110001 #ltst atfu:­

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Applic,1tion Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 .001 underSection 35EE of the CEA 1944
in re~~:Jcct of the following case, governed by first proviso to sub-section (1) of Section-
35 ibi I : -

(#) 1f? Rt zReh it sa hf zrRsra fa sortqr rr larka faf%
srgrrr r gr srsrttmt«sa gr rf, zftsrtr TT +weta?a hf] rar it
trf rsrr R gtma Rtvu k lug&gt

armerms,,,

rn case of any loss of goods where the loss occur in transit fro~<M)., ~
warehcn1se or to another factory or from one warehouse to another~lJfl ~ o,_~\
of processing of the goods in a warehouse or in storage whether in Re :IL eta., :)·_ i .f~J• . . .;,.;,) ., :e-warel 1 ,i_ 1 se. . ~ "_,, """' ... .V.szyt

. ~
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(a) shag#ft ug qr#r f.-l;qff2la +=m1 i:n:- '<:ITr fafafut it sq?tr gc4 #a mat i:n:-
3gr<a arcanaRaz rah ataftug qrrr it faffaa gt

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

() sifaa -3,9 (a ft saraa gemkgrateft stset hRe mr #t&? sit la an?r \if!"~
mn -q;ci"~ ~ B,a I RI cfi dlPJffi, ar:fu;r % gJ"{f trm:a" cJl"™ i:n:- Trarfasrfefr (i 2) 1998
err 109 rr fanfu qgt

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is.passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ~ -3,91cti-! ~ (ar:fm) f.-l44-11c1Jl, 2001 a far 9 eh sa«fa faff?em"ff@TT~-8 # cfr
~#, miTTr mar ah #Ra arr )fa f2ala "ff m;=r +ITT!"% 'mdiC4i~-dlR!?f -q;cr 3fCft;i- olR!?f # cfr-cfr
qf@it a re 5fa smaa fan starRel sh arr arr mt gr gff siaf err 35-z it
f.hlffur fr h grarh rqarr eta-6 art Rt If sf z)ftafeu

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfa smaar ehrrszi iarav# atert nr3aa@tatst 200/- ft gramft
sq sit sazi iaqv4rsnt gtat 1000[- ftRt 4arr #Rtsrt

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

mm reen, hr£tastar greavar <ITT: -:sl cfl Ji4~~m arcft;i-:­
Appea1 to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 4Rh agraa rem af@fa, 1944 ft eat 35-4/35- h siasfa:­
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Jaffa qRh i aarg gar ah srarar Rt sfl, sflt a tr itl gear, 3rt
3gr< greenqat sr{flu +mnf@law (fez) Rt 4far 2Rtr ~fat, z7Iara # 2nd l=IT<'1T,

cst§4-!lffi ™, 3TTf{c!T, TlTUliCi-11◄1(, 3-lq_4-litlcstlct-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 211dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accomp · d by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of du~~P,16'l!'t¾ demand/

e sf '9, .
refund is upto 5 Lac 5 Lac to 50 Lac and above 50 Lac r~p~ -'~~~lli~ form of
crossed bank draft in favour of Asstt. Registar of a branc, £f an~J;i)mil~i.(t~I public

2 5e & +s
?, ~... ... .. .. . ~ if' /
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) "ll"ft ~ 31R!?r ~ efi"{w 31R!?rr cfiT~!?r~ ! crr~w~!?rt~m cfiT~~

m ~ ~ \ifAT~~er~ t ~ g0: m fcli" ~ i:rtr ffi ~mt~ ~w~ &icf1&All

atnf@)awrt umsfz hr{tr aarRtun 3mafl srat ht
In case of the order covers a number of order-in-Original, fee for each 0.1.0.

should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work ifexcising Rs. 1 lacs fee of Rs.100/- for each.

(4) rlJl41<il4 ~~ 1970 <rm~ clil-~-1 % 3TTflTcf Rmftcr ~ ~ ~
3n2ha zrqsr?gr zrnfefa fofa qTf@rantgrhr@a Rt us uR@as 6.50 4 aT rlj Ill I ~1 ll

9a feazarr gtr arfgu
One copy of application or O.I.O. as the case may ·be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) zri if@a tut ar f 4?! 01 ~~~# am:: m tr sraff faa star ? st flat
greet,hr sgraa teerq arm sf@R +ntznf@law (aruff fen) f.nn:r , 1982 ~~t1

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6 ) tar rem, arr 3grara gen vihara z4la +nrznrf@law (Re2) tfcl1m arcAm t~
ii aarait (Demand)~~ (Penalty) cfiT 10%¥ -;j=j1-jT #var srRarf 2 zaif@, sf@aaa sat

10 cfiUis~ t1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a{tr sat green sit haraa siafa, sfa 3tr=#frR lTI1T (Duty Demanded) I
(1) m (Section) llD %~f.1-mftcrufu;
(2) fa+ahaz#fez frufr;
(3) ha3fezfitafr 6 hazer rf@

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount_ shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit tal{en;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) ~ aTR!?T % TR? zfl ,f@lwr k am @f green crzrar re# r ave fa ctl @a zt atitnu
rem a#10% ratT am:-~m-~ Fcl ct1@a gt aa awe#10% {ratT# \ffHfc!iclT t1

In view of above, an appeal against this order shall lie befor ~~ibunal on
payment of 10% of the duty demanded where duty or duty and P, ~~'.filt.:;,~~t·spute,
or penalty, where penalty alone is in dispute." "eres t# ­- "" 1,,,r CR !1,E: "?. i:o... .. ,,::._" ✓-.'I}!
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FNo. GAPPL/COM/STP/3224/2022

31 41fz1 3IT??I/ ORDER-IN-APPEAL

The present appeal has been filed by Mis Vinodchandra Khodidas Parkar, 78,

Mathuresh Society, B/h Market Yard, ONGC Road, Kalol, Gandhinagar, Gujarat-

382721 [hereinafter referred to as "the appellant"] against KLL

DIV/ST/YOGENDRA SINGH RAWAT/139/2022-23 dated 23.09.2022 [hereinafter

referred to as "the impugned order"] passed by the Assistant Commissioner, COST &

Central Excise, Division: Kalol, Gandhinagar Commissionerate [hereinafter referred

to as "the adjudicating authority"].

Sr.No Details F.Y. 2014-15
(Amount in Rs.)

1 Taxable value as per Income Tax Data i.e. Total Amount 60,76,245/­
Paid/Credited under section 194C, 194H, 1941, 194J or
Sales/Gross Receipts from Services (From ITR)

2 Taxable Value declared in ST-3 Return 4,52,844/­
3 Differential Taxable Value (S.No-1-2) 56,23,401/­
4 Amount of Service Tax along with cess (12% Basic+ 2% 6,95,052/­

E. Cess + 1% H. E. Cess) not paid/ short paid

2. Briefly stated, the facts of the case are that the appellant were engaged in

providing taxable services under Service Tax Registration No.AMTPP7011KSD002.

As per the information received from the Income Tax department, discrepancies were

observed in the total income declared by the appellant in their ST-3 Returns when

compared with their Income Tax Return (ITR-5) and details ofForm 26 AS for the

period FY. 2014-15. In order to verify, an email dated 19.06.2020 was issued to the

appellant calling for the details of services provided during the said period. The

appellant did not submit any reply. However, the jurisdictional officers considered

that the services provided by the appellant during the relevant period were taxable

under Section 65 B (44) of the Finance Act, 1994 and the Service Tax liability for the

FY. 2014-15 was determined on the basis of difference between the value of 'Sales

of Services' under Sales/Gross Receipts from Services (Value from ITR) and taxable

value shown in ST-3 Return for the relevant period as per details below:

Table

. 2.1 Show Cause Notice F.No. GEXCOM/SCN/ST/1029/2021-CGST-DIV-KLL­

COMlVIRT-GANDHINAGAR dated 25.06.2020 (SCN in short) was issued to the
appellant wherein it was proposed to demand and recover service tax amounting to

Rs. 6,95,052/- for the period FY. 2014-15 under the prov'gt9%etion 73 (1) of the
see«ow ire

. I ;jr/Z:.~:, ···)'J~~~~( t,, ···,r~ ~~ ~--{7<e Ae
r, •· (:'1.•"A' .~']·•·;,? -..2 $\ ·1, ..,\. ..,. , • ;• ,
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F No. GAPPL/COM/STP/3224/2022

Finance Act, 1994 along with interest under Section 75 of the Finance Act, 1994.

Imposition of penalty was proposed under Section 77(2), 77C and 78 of the Finance
Act, 1994.

2.2 The SCN was adjudicated vide the impugned order wherein the demand for

service tax amounting to Rs. 6,39,027/- (appropriated Service Tax amounting to Rs.

56,025/- considering the same as paid) was confirmed along with interest. Penalty

amounting to Rs. 6,39,027/- was imposed under Section 78 of the Finance Act, 1994

alongwith option for reduced penalty in terms of proviso to clause (ii).

3. Being aggrieved with the impugned order, the appellant have filed the instant
appeal on following grounds:

► The appellant is a labour contractor engaged in providing manpower supply to

M/s. UGVCL (Uttar Gujarat Vij. Company Ltd.) for the period from 2014­

2015 and registered with the Service Tax Department vide Service Tax

Registration Number AMTPP7011KSD002 under the category of "Manpower

Recruitment/Supply Agency Service".

► They submitted that the show cause notice is vague and cryptic as no legal case

has been made against the appellant based upon the nature of activity being

carried out by the appellant. However, the adjudicating authority has confirmed

the demand of Rs. 6,39,027/- against the appellant by incorporating the case

against the appellant which is not the part of the show cause notice. The

adjudicating authority cannot travel beyond the scope of show cause notice,

following which the order is liable to set aside. They relied on the following
citations:

• Jeevan Diesels & Electricals Limited V. Commissioner of Central Excise,

Customs & Service Tax, Bengaluru- III' - 2017 (2) TMI 58 - KARNATAKA

HIGH COURT.

• GODREJ INDUSTRIES LTD. VERSUS COMMISSIONER OF C. EX., MUMBAI,

2018 ACR 35 Supreme Court

• Ashok Bhan and V.S. Sirpurkar, JJ. No.- 3630-3631 of 2002 with 3761­

3762, 7638-7646 of 200 dated July 301h 2008

• 2014 (8) TMI 579 - CESTAT NEW DELHI

• Other Citation: 2013 (30) S.7.R. 356 (7ii.­

Page 5 of14
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• Toyota Kirloskar Motor (P.) Ltd. v. CCE [CEA No. 47 of 2009, dated 28-3­
2011] {para 6.1)

• CCE & C v. Schott Glass India (P.) Ltd. [2009] 21 STT 111 (Guj.) (para 7)

• Association of Leasing & Financial Service Co. v. Union of India [2010] 7

taxmann.com 740/29 STT 316 (SC) (para 7)

• Sudhesh Sharma v. CCE [201 0] 24 STT 149 {New Delhi - CESTAT) (para
7)

• CCE v. Ashok Singh Academy [2009] 23 STT 181 (New Delhi - CESTAT)
(para 7)

► They submitted that the show cause notice <ltd. 25.06.2020, baldly alleged that

the Appellant have rendered taxable services. However, the show cause notice

dated 25.06.2020 does not analyse the activities allegedly carried out by the

Appellants and whether the same would fall within the definition of any

taxable services. It is settled principle of law that unless and until the clear

analysis of the activity done by the assessee is carried out, demand of service

tax cannot be confirmed. Reliance is placed upon the following decisions:

• United Telecom 2011 (22) STR 571 (Tri. -Bang)

• Swapnil Asnodkar 2018 (IO) GSTL 479 (THi.- Mumbai)

• Balaji Enterprises 2020 (33) GSTL 97 (Tri. Del)

• ITC Ltd. 2014 (33) STR 67 (Tri. Del)

• Kafila Hospitality & Travels Pvt. Ltd. Vs. Commissioner, Service tax,

• Delhi. 2021 (3) TMI 773-CESTATNew Delhi (LB)

► Further, the department has issued the impugned show cause notice based on

the data gathered on analysis, undertaken by the Central Board ofDirect Taxes,

and received information from Income Tax Department, and has not verified

any documents and facts in the hand ofthe noticee.

► Thus, it can be concluded that the impugned SCN was issued by solely placing

reliance on the figures as appearing in the Audited Financial Statements and

Income Tax Returns of the noticee. The entire proceedings have been initiated

in the impugned SCN on the basis of Income Tax Returns of the noticee, which

the authorities compared with the service tax returns to find the difference in
figures of turnover. The adjudicating authority should have verified the same in

terms of Section 71 of the Finance Act, 1994 to · ere was any short
Page 6 of 14
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payment of tax. The demand raised merely on the basis of Income Tax returns

cannot allege fraud or suppression in as much as the data is shared by income

tax department and then compared with service tax returns, whether filed or

not, and mere nomenclature in accounts cannot determine the levy of tax on the

services / receipts of noticee. They rely ori various judgements of Hon'ble

Courts and Tribunal.

>> The Appellant submit that the demand cannot be raised based on the revenue

shown in the ITR/Form 26A without identifying the specific taxable service or

service recipient and the mega exemption notification. The service tax liability

should be attributed to identifiable taxable service provided to another person·

and the exemption if applicable. The revenue shown in the balance sheet

cannot form basis for confirming service tax demand. They rely on the various

judgments ofHon'ble Courts and Tribunal.

>> The Manpower Recruitment or supply agency service was defined under the

erstwhile section 65(68) of the Finance Act, 1994. The definition as given in

the provision is represented below for reference ­

'Manpower recruitment or supply agency' means any person engaged in providing any

service, directly or indirectly, in any manner for recruitment or supply of manpower,

temporarily or otherwise, to any other person'.

The above-mentioned service is enumerated in the reverse charge notification no. 30/2012

under serial no. 8 as 'any service provided or agreed to be provided by way of supply of

manpower for any purpose or security_service'.

}> As per the provision in the notification the service tax under reverse charge on

supply of manpower for any purpose or security service was paid partially by

the service provider and service receiver in the ratio of 25 :75 respectively up to

31March, 2015. The proportion of service tax liability paid in the ratio of 25%

and 75% is amended to substitute to NIL and 100% with effect from

01.04.2015 vide notification no. 7/2015 dated 1March, 2015.

► Here the definition has following ingredients only:
() It is the definition of the term supply ofman power only.

(ii) The supply ofmanpower may be temporary or otherwise.

(iii) It should be a supply to another person.

(iv) The person so supplied has to work under his superintendence or control, meaning he

has to work under the person to whom such person is SUJ}i?,:~.J:~:":-\
.I.~;-: ,.sf';,---~{~.-~s/ cs Ye#

%#8#t ese]I \• ., •J.._., I " •t,;tt c:.f
Page 7 of 14 ·.so, '
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► In the present case, agreement for manpower supply is between Appellant and

other companies, and both the parties have treated and considered the said

service as 'Manpower Supply service', thereby, service tax is payable by the

service recipient in terms ofNotification 07/2015-ST dated 01.03.2015.

► It is submitted that when contractor supplies labours for work, it will be

considered as manpower supply service, if, labours work under supervision of

contractors and principal employer has no control on labours then it is not
manpower supply service.

► Since payment of service tax is liable to be paid by service receiver, then the

service tax should not be demanded again on said identical services from the

service provider. Therefore, the demand should not be raised on the noticee for

the manpower supply services provided and covered under Reverse Charge
Mechanism.

► In view of the above, noticee have placed the reliance on below mentioned

Judgments, where it was held that there cannot double taxation of same.services:

• Hon'ble CESTAT, Principal bench New-Delhi in case of COMMISSIONER OF

SERVICE TAX, MEERUT-II v/s GEETA INDUSTRIES P. LTD reported at 2011
(22) S.T.R. 293 (Tri. - Del.)

• Hon'ble CESTAT, Appellant St Zonal Bench, Ahmedabad in case of MANDEV

TUBES v/s COMMISSIONER OF CENTRAL EXCISE, VAPI reported at 2009 (16)
S.T.R. 724 (Tri. - Ahmd.)

• Hon'ble CESTAT, Appellant Zonal Bench, Ahmedabad in-case ANGIPLAST PVT.

LTD. V/s COMMISSIONER OF SERVICE TAX, AHMEDABAD reported at 2009
(16) S.T.R. 724 (Tri. - Ahmd.)

► Further, Appellant submitted that the issue of leviability of service tax is

subject to interpretation of law and as per the Appellant no service tax is

payable on the disputed amount, hence no intention to suppress any material

fact can.be attributed against the Appellant. In this regard, they rely on various

judgements ofHon'ble Courts & Tribunal.

► Moreover, the Appellant has submitted all information asked for by the

department and has never suppressed any information. Based on the reasons

given above, it is submitted that the allegation of the department that the

Appellant has suppressed the facts about their activities from the Department,

with an intention to evade payment of service tax, is incorrect. Hence, the
Page 8 of 14
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extended period of limitation cannot be invoked in the present case and the

demand is time barred.

► Moreover, the Appellants submitted that they have furnished all information

required, as and when sought by the department. Further, the issue involved in

the present case is one of interpretation of law. The Appellants were under a

bonafide belief that they are not liable to pay service tax, as explained above.

Therefore, there can be no allegation of suppression of facts in the present case.

Hence, the entire demand is hit by time bar. In this regard, they rely on various

judgements ofHon'ble Courts & Tribunal.

► The Appellants submit that for imposing penalty under Section 78 of the Act,

there should be an intention to evade payment of service tax, or there should be

suppression or concealment of material facts. The Appellants have provided all

the details as and when desired by the Department vide the letters to the

Department and the Appellants at no point of time had the intention to evade

service tax or suppressed any fact wilfully from the knowledge of the

Department.

► Fmiher, the Appellants were and still, are of the bona-fide belief that the

service in question was excluded from the levy of service tax as per statutory

provisions under the Finance Act.

► It is submitted that the figures reflected in Form 26AS are already available

with the department from the concerned year itselfas the same is based on the

filings done under Income Tax Act by the deductor. Therefore the said

information has never been suppressed by the concerned taxpayer from the

department. Further, it can also be contended that the taxpayer has also not

indulged in any fraud or collusion or wilful misstatement as the given figures

reported in Form 26AS basis which SCN has been issued have been submitted

by the counterparties and not the taxpayer and the said information is available

for department's perusal right from the year in question. In support of the

above contentions, they rely on various judgements of Hon'ble Courts and
Tribunal.

► Eventually, they requested to Set aside the impugned Order and allow the

appeal with consequentialreliefs.

Page 9 of 14
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4. Personal Hearing in the case was held on 07.08.2023. Shri Sourabh Singhal,

CA appeared for personal hearing on behalf of the appellant. He reiterated

submissions made in the appeal memorandum. He also submitted that the appellant

provided manpower supply service for which, their liability was only 25% on RCM

basis. The appellant had already discharged his tax liability and. also filed service tax

return. He requested to set aside the impugned order.

4.1 The appellant submitted an additional written submission vide which they
submitted that :

• The services income earned by them by way of providing Works Contract

Services to Government authority stands covered by Entry No. 12A of

notification No. 25/20121-T dated 20.06.2012 and therefore they are not

liable to pay any service tax on the said amount.

• The SCN issued by the department had alleged that they have not paid Service

Tax amounting to Rs. 6,39,027/- for providing services during the period F.Y.
2014-15.

• During the period F.Y. 2014-15 they have provided services pertaining to

Manpower Supply Service and Works Contract Service related to Erection,

Commissioning and Installation service (underground cable network and fault

finding) to Mis Uttar Gujarat Vij Company Limited (UGVCL) which is a

governmental authority. These facts are also reflected in their Service Tax

Return. Illustrative sample copies of contract/agreement were also submitted

by them alongwith their earlier submission.

• These services provided by them are squarely covered tinder exempted services

in terms of Mega Exemption Notification No. 25/2012-ST dated 20.06.2012

and therefore the same may be considered and the demand confirmed vide the
impugned order is liable to be dropped.

5. I have carefully gone through the facts of the case available on record, grounds

of appeal in the appeal memorandum, additional submission, oral submissions made

during personal hearing and the impugned order passed by the adjudicating authority.

The issue to be decided before me in the present appeal is whether the impugned

order passed by the adjudicating authority, in the facts and circumstances of the case,

confirming the demand of service tax amounting to Rs. 6,39,027/- under proviso to

Page 10 of 14
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Section 73 (1) of Finance Act, 1994 alongwith interest, and penalties is legal and

proper or otherwise. The demand pertains to the period F.Y. 2014-15.

6. It is observed that the appellant are registered with the department and have

filed their ST-3 Returns. However, the SCN in the case has been issued only on the

basis of the data received from the Income Tax Department without ascertaining the

nature of services provided or classifying them. It is apparent that no further

verification has been caused to ascertain the nature of service and whether any

exemptions/abatement were claimed by the appellant. Hence, the SCN was issued in

clear violation of the CBIC Instructions dated 20.10.2021, relevant portion of the

Instructions is re-produced as under :

3. It is once again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only after
proper verification offacts, may be followed diligently._ Pr. Chief Commissioner
/Chief Commissioner (s) may devise a suitable mechanism to monitor and prevent
issue of indiscriminate show cause notices. Needless to mention that in all such
cases where the notices have already been issued, adjudicating authorities are
expected to pass ajudicious order after proper appreciation offacts and submission·
ofthe noticee

Considering the facts of the case and the specific Instructions of the CBIC, I find that

the SCN was issued indiscriminately and is vague.

7. It is further observed that the appellants have filed their ST-3 Returns for the

period F.Y. 201-15 and their assessment was never disputed by the department. This

implies that the appellant have made complete disclosures before the department and

the department was aware about the activities being carried out by the appellant and

these facts are not disputed. However, the demand of service tax was confirmed vide

the impugned order invoking the extended period of limitation in terms of Section 73

( 1) of the Finance Act, 1994. In this regard I find it relevant to refer the decision of

the Hon'ble Supreme Court of India in the case of Commissioner v. Scott Wilson

Kirkpatrick (I) Pvt. Ltd. - 2017 (47) S.T.R. J214 (S.C.)J, wherein the Hon'ble Court

held that "...ST-3 Returns filed by the appellant wherein they .. .. Under these

circumstances, longer period oflimitation was not invocable".

Page 11 of 14
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extended period cannot be invoked".

• I also rely upon the decision ofvarious Hon'ble Tribunals in following cases:

(a) Aneja Construction (India) Liraited v. Commissioner of Service Tax,
Vadodara [2013 (32) 8.T.R. 458 (Ti.-Ahmd.)]

(b) Bhansali Engg. Polymers Limited. v. CCE, Bhopal
[2008 (232) E.L.T. 561 (Ti.-Del.)]

(c) Johnson Mattey Chemical India P. Limited v. CCE, Kanpur ·
[2014 (34) S.T.R. 458 (Tri.-Del.)]

7 .2 In view of the above judicial pronouncements, I find that the impugned order

have been· passed in clear violation of the settled law and is therefore legally

incorrect, unsustainable and liable to be set aside on these grounds alone.

8. Regarding the merits. of the case, it is: observed that during the period F.Y.

2014-15 the appellant have provided taxable services to Mis Uttar Gujarat Vij

Company Limited (UGVCL) only. From the Form - 26AS for the FY. 2014-15

submitted by them it is apparent that they have received a total amount of Rs.

60,76,246/- under Section 194C of the Income Tax Act, 1961 from Mis UGVCL.

Apart from the said amount thgey have not received any amount under Section

194C/194H/194J ofthe Income Tax Act, 1961 during the period F.Y. 2014-15. These

facts confirm that the appellant have provided services only to Mis UGVCL during

the relevant period. It is also observed that during the relevant period they have filed

their ST-3 Returns, classifying their services under 'Manpower recruitment/Supply

Agency Service' and/or 'Works Contract Service'. The appellant have contended that

the services provided by them to Ms. UGVCL are covered under Sr.No. 12 (a) of

notification No. 25/2012-ST dated 20.06.2012. Hence, they are eligible for exemption
in respect ofthese services.

8.1 Here, I find it relevant to refer to Notification No 25/2012-ST dated

20.06.2012, relevant portion is reproduced below: ·

GovernmentofIndia
Ministry ofFinance

(Department ofRevenue)
Notification No. 25/2012-Service Tax

New Delhi ,,,Jbe,..2,{) th June, 2012
a« mo %
~~,·f'""~:/';, '\

o.$%f s%¥s;rte, %4\

%i '» :22 2. E-0 s.a 4,, #°
·o""; ./
g
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G.S.R......(E).- In exercise ofthepowers conferred by sub-section(]) ofsection 93 ofthe
Finance Act, 1994 (32 of 1994) (hereinafter referred to as the said Act) and in
supersession ofnotification number 12/2012- Service Tax, dated the 17th March, 2012,
published in the Gazette ofIndia, Extraordinary, Part II, Section 3, Sub-section (i) vide
number G.S.R. 210 (E), dated the 17th March, 2012, the Central Government, being
satisfied that it is necessary in thepublic interest so to do, hereby exempts thefollowing
taxable servicesfrom the whole ofthe service tax leviable thereon under section 66B of
the saidAct, namely:­
1. Services provided to the United Nations or a specified international
organization;

12. Services provided to the Government, a local authority or a governmental
authority by way of construction , erection, commissioning, installation, completion,
fitting out, repair, maintenance, renovation, or alteration of-
(a) a civil structure or any other original works meantpredominantlyfor use other than
for commerce, industry, or any other business orprofession;

8.2 Upon examining the above legal provisions with the facts of the case I find that

the agreement/contract documents produced by the appellant confirm the fact that

they have provided services related to 'Erection, Commissioning and Installation' to

Mis UGVCL during the period. Further Mis UGVCL being a wholly owned

subsidiary of the Government of Gujarat stand covered under the definition of

Government Authority as well as Mis UGVCL are engaged in the work of production .

and distribution of Electricity for the general public in parts of the state of Gujarat.

Further, the contract/agreement also confirms that the work executed by them are

original works therefore, the services provided to MIs UGVCL by the appellant

during the, period F.Y. 2014-15 merit exemption in terms of Sr. No. 12 (a) of the

Notification No. 25/2012-ST dated 20.06.2012, as amended.

9. In view of the above discussions I am of the considered opinion that the

impugned order confirming the demand of Service Tax amounting to Rs. 6,39,027/­

alongwith interest and penalty are liable to be set aside being legally unsustainable.

As the demand of service tax fails to sustain, question of interest and penalty does not
ar1se.

10. Accordingly, the impugned order is. set aside. However, the Service Tax

amounting to Rs. 56,025/- paid by the appellant was a voluntary payment made by

them upon self assessment of their periodical returns. Also the said amount has not

been disputed and therefore no refund of the said amount g! nissible to the
: . . .

appellant.
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15. er4le@aafarrafalnerfaat furl 3qla at# fauna?t
The appeal filed by the appellant stands disposed off in above terms.
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(SHIV PRATAP SINGH)
Commissioner (Appeals)

Dated: _. set, 2023

(Somnath haudhary)
Superinten ent (Appeals),
CGST, Ahmedabad.

By REGD/SPEED POST AID

To,
M/s Vinodchandra Khodidas Parkar
78, Mathuresh Society, B/h Market Yard,
ONGC Road, Kaloi, Gandhinagar, Gujarat-382721

Copy to:
I. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

2. The Principal Commissioner, CGST and Central Excise, Gandhinagar

3. The Deputy IAsstt. Commissioner, Central GST, Division- Kaloi,
Gandhinagar Commissionerate.

4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of
OIA on website.

/ Guard file
6. PA File
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